Introduction
This article explores how 'alternative' environmental enforcement tools may be used to complement and support classical command and control tools in order to improve the overall environmental enforcement effort.
The objective is not to list and discuss any of the alternative enforcement tools available and used in South Africa as this information is readily available in the 2) what are the most effective arrangements to ensure that such adopted tools do indeed contribute effectively and efficiently to the overall environmental enforcement effort.
requirements that are widely recognised. 12 Often voluntary enforcement tools are not based on any guideline or requirement as the regulated are free to design all the solutions and level of performance themselves, environmental management plans (EMPs) that are not verified is a point in case.
Adherence to these tools may also be entirely voluntary, that is, performance is never verified by anybody, while others may need to be regularly verified by independent and competent third party bodies. These verifiers may also again be either entirely independent such as accredited certification bodies providing assurance of conformity, or even enforcement agencies themselves, public watchdog bodies 13 or even enforcement surrogates 14 appointed by the regulated.
10 UN Global Compact 2008 www.unglobalcompact.org/ DC2-612. Launched in 2000, the UN Global Compact is a policy and a practical framework for companies that are committed to sustainability and responsible business practices. As a leaderships initiative endorsed by chief executives, Global Compact seeks to align business operations and strategies around the world with ten Universally accepted principles in the areas of labour, human rights, environment and anti-corruption. 11 Ceres 2007 www.ceres.org/ Founded in 1989, Ceres is a national network of investors, environmental organisation and other public interest groups working with companies and investors to address sustainability challenges. Ceres introduced the vision of integrating sustainability into capital markets for the health of the planet and its people and achieved remarkable results the past two decades such as the launch of the Global Reporting Initiative (GRI) and the Ceres Principles; a ten-point code of corporate environmental conduct to be publicly endorsed by companies as an environmental mission statement or ethic. 12 Such as ISO 14001 based requirements for environmental management systems. 13 Watchdog bodies may be community based or non-governmental based organisations, or they me be statutory appointed civil based watchdog bodies such as environmental liaison bodies. 14 Environmental enforcement surrogates may amongst others include: environmental liaison officers (ELOs) or environmental control officers (ECOs).
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Agreement and commitment based enforcement measures may also range from commitments by a single organisational unit 15 through commitments made by, or on behalf of business sectoral 16 groups.
In reality any of the tools loosely classified into any category may have characteristics of any one or any combination of any of the other categories as well, as alternative tools are increasingly hybridised. The adoption and use of many agreement and civil based environmental enforcement tools are also routinely specified as conditions of environmental authorisations. The fact that some of these agreement and civil based tools are indeed specified as conditions of command and control based tools do not make them less 'agreement' or 'civil' based.
In South Africa, the legal mandate to adopt and use alternative environmental enforcement tools is alluded to by Du Plessis and Nel, 17 while many of these hybridised alternative enforcement tools are increasingly being provided for in terms of permit or license conditions. Command and control instruments such as authorisations increasingly adopt and use agreement and commitment based enforcements instruments or techniques to drive and direct the environmental enforcement effort. 6/33 solution to enforcement challenges. Every tool or category of tools has particular strengths and weaknesses characterised by very specific elements where enforcement performance is better than others. See Table 1 for a   generic list of the strengths and weaknesses of the command and control   category tools and Table 2 for the strengths and weaknesses of some categories of alternative enforcement tools. As argued in the introduction to this article, the debate on alternative environmental enforcement tools tends to focus more on finding empirical evidence to answer the question whether these tools do indeed contribute to the environmental enforcement effort. Reference is made later in this article to the research findings of important studies that aim to empirically establish whether alternative enforcement tools indeed contribute effectively to the environmental enforcement effort. An important question that needs to be asked and answered is: How should the different environmental enforcement tools be structured and used to ensure both sustained and reliable environmental enforcement? In order to answer this question, a number of important insights may guide users when environmental enforcement tools or portfolios of enforcement tools are selected, adopted and used to drive enforcement of environmental law.
The very first insight is that no one tool or category of enforcement tools offer a one stop solution to environmental enforcement challenges. The learning point is that to ensure an effective and efficient environmental enforcement regime, a series of tools need to be selected, adopted and used in order to harness the synergies offered by both their differential performance and failure potentialities. The differential performance and failure argument is supported by the redundancy hypothesis posted by Taylor. 18 Taylor 19 argued that where two or more elements or subsystems function independently from one another to achieve the same or similar objective, duplication and overlap significantly reduce the probability that both systems would fail at the same time and in the same area. Should one of the subsystems fail, the other may succeed. The sixth insight is that a combination of enforcement tools selected from the four generic groups of tools, that is, command and control tools, market based tools, agreement or commitment based tools as well as civil based tools offer improved environmental enforcement capability when compared to the adoption and use of single, stand alone, environmental enforcement tools.
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The seventh insight is that the South African environmental governing and hence enforcement dispensation is fragmented horizontally between the three spheres of government and vertically amongst the environmental medium specific line functions operating within the three spheres of government. 34 The enforcement effort is therefore also fragmented mostly along environmental media lines, while significant duplication and overlap of both the governing and enforcement efforts is common place. It is argued elsewhere in this article that duplication and overlap of enforcement mandates may in some instances indeed be desirable from a sustained enforcement delivery perspective. The concern is a fragmented landscape of environmental enforcement where enforcement has been stepped up by some agencies, while others do either nothing or pay lip service to their mandates to enforce the legislation that they have jurisdiction over. The efficient and effective environmental enforcement The state's environmental management inspectorate has named three companies as serious transgressors of environmental laws and permits, all three of which are ISO 14001 certified... The department of environmental affairs and tourism, which houses the Green Scorpions, said it was "taken aback" at the levels of noncompliance... The department has raised its concerns about ISO 14001 with the SA National Accreditation System (Sanas). Sanas certifies the country's 32 accreditation agencies.
At the time of writing this article the website of the South African National Accreditation System (SANAS) recorded only five of the reported 32 EMS certification bodies to indeed be accredited by SANAS. 46 The implication is that There is however no simple and quick solution to remedy the failure of ISO  National accreditation bodies need to require that certification bodies actively confirm sustained legal compliance during certification and surveillance audits and that demonstration of sustained legal compliance be a critical requirement to achieve certification or to retain certification,  Legislation needs to be adopted to require that all bodies offering EMS certification services in South Africa must be accredited by SANAS, regardless of both international accreditation and or multi-lateral agreements that may exist between countries.
 Improved assurance of the competence of EMS certification auditors to adequately review legal compliance issues is imperative.
 Legislation needs to be adopted requiring that only SAATCA certified EMS auditors be used to conduct certification audits.
 SAATCA must ensure that a SANAS accredited certification scheme for A critical command and control element to be considered in all the required authorisations is that the terms and conditions of the consent decisions of the competent authorities must be complied with during all stages of the project.
The next section explains the EIA process and the critical link between EIA and EIA follow-up.
Closing the loop: EIA and EIA follow-up
EIA is a planning instrument designed for taking account of the potential environmental consequences of a proposed action during the planning, design, 61 decision-making and implementation stages of that listed action. In 58 Obtained from the Department of Agriculture. 59 Hereafter the SDP. The rezoning permit and the SDP were obtained from the local authority. 60 Taylor (n 18). 61 The planning and design phase is also termed; the pre-decision stage of an EIA process.
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addition to the project life cycle, PDCA and product cycle 62 loops, the decisionmaking governing cycle should also be considered in selecting enforcement instruments. The decision-making governing cycle entails collecting information to make an informed decision, making the decision, and enforcing post decision conditions and requirements of that decision. Key to the governance cycle is the post-decision enforcement stage 63 of assessment instruments such as EIA.
Historically the EIA follow-up process received little attention from governing agents and it is argued that this fatal flaw may be a significant contributor to failures of the South African enforcement process. A critical lesson learned in the case study was to design and plan for the adoption and use of postdecision enforcement instruments in the pre-decision stage of the EIA process.
Another lesson learned is that it is essential to ensure the successful handover of environmental authorities, duties and responsibilities from role players of the pre-decision stage to relevant role players of the post-decision stage of the project to ensure that the loops are closed across continuum of governing, design, site preparation, construction, etc.
The following section of the case study briefly explains the role of environmental management plans 64 as an enforcement instrument. The EMP includes critical site specific principles that must be adhered to throughout the project life cycle. A lesson learned during the project is that legal requirements are often not flexible enough to deal with dynamic site specific situations. Principles however, are clear and flexible objectives that are not easily challenged by violators. 67 A method statement is a letter of intent specifying the details of the activities of the planned works to be undertaken (including how and where the works will be undertaken). It also specifies the estimated time-frame for the activity and must be signed of by the responsible person undertaking the task as well as the relevant approving authority. 68 Ideally the entire workforce (including top management) should undergo an environmental awareness training course to understand how they may play a role in achieving the objectives specified in the EMP. 69 Monitoring in EIA refers to repetitive measurement undertaken primarily to address uncertainty in environmental impact predictions. Each specific project, must select its own portfolio of monitoring and measurement instruments. 70 Nongovernmental groups and/or civil society may have the will and resources and could, therefore, become involved in enforcement by detecting non-compliance, negotiating with violators, commenting on government enforcement actions, and where the law allows, taking legal action against a violator for non-compliance or against government for not enforcing the requirements. 71 Monitoring committees are excellent voluntary agreement instruments and serve as a vital communication platform between post-decision enforcement role-players. 72 There are numerous reasons why society in general does not comply to legal requirements. The US EPA 1992 www.incece.org 1-16, list economics, social/moral, personal, management or technical elements as the main barriers to compliance and factors encouraging non-compliance. An interesting debate raised by the US EPA is that in any regulatory situation some people will comply voluntarily, some will not comply and some will comply only if they see that others receive a sanction. This change in behaviour to avoid sanction -is called deterrence. 73 Various types of formal and informal violation responses exists including informal mechanisms such as; telephone calls, inspections, warning letters and notices of violations, fines, suspension of work, and formal mechanisms such as civil or criminal proceeding. 74 Fines are a typical example of a market based disincentive instrument which gives authority to an elected person to issue a monetary penalty to violators. The designated environmental management authority in a development should be able to impose fines on any violators for any contraventions of the EMP. 75 Non-compliance with the conditions of the EMP constitutes a breach of contract as the EMP is a contractual condition to be adhered to on the Mooirivier Mall development site. The EMP states that the project engineer has the power to remove from site any person who is in contravention of the EMP, and if necessary, the PE can suspend part or all of the works, as required. 76 Refer to section 4 of the article, which discuss the framework conditions to direct the selection and use of alternative enforcement tools.
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Secondly, as discussed in section 6.3 an innovative cocktail of site specific environmental enforcement tools must be selected in order to ensure independent subsystem duplication and overlap.
A third lesson learned is that these instruments should be supported by a mandatory command and control instrument such as the EMP for ensuring legal deterrence. On a construction site as in most cases, command and control instruments and hence the fear of prosecution, remain the principle enforcement driver.
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A fourth lesson learned is that the greater the number of role players involved in enforcement, the greater are the chances of a successful enforcement effort.
Role players including the different line functions and spheres of government as well as civil society, must, however, be offered a unified communication platform, such as a monitoring committee, in order to ensure maximum enforcement potential.
The fifth and final lesson learned in the case study is that cognisance must be taken of the complexities of the four process sequences (project life cycle, product life cycle, plan, do check and acting management cycle, and the governing decision-making cycle) when selecting a site specific portfolio of environmental enforcement instruments to be used. 78 For example, the enforcement tools used 79 in the Mooirivier Mall case study covered the governance decision-making life cycle, project life cycle and the plan, do check and acting management cycles.
Conclusion
77 Also see the discussion in section 6.3 of the case study. 78 This lesson jointly encapsulates the fourth, fifth and sixth lesson discussed in section 4 of the article. 79 See also sections 6.2 and 6.3 of the article.
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It is argued and demonstrated by means of both the lessons learned from the Mooirivier Mall case study and the distillation of generic imperatives to define framework conditions for the successful adoption and use of alternative enforcement tools, that an ensemble of environmental enforcement instruments should be carefully and innovatively selected, adopted and used to ensure and drive successful environmental enforcement. These instruments should also be selected from the four classes of enforcement tools and should consider the complexities of the four process sequences. Furthermore, evidence suggests 
